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{#*75 AD3d at 207} OPINION OF THE COURT
Lott, J.

{#*75 AD3d at 208}In 1997, the defendant, off-duty New York City Police Officer
Richard D. DiGuglielmo, was convicted of depraved indifference murder for fatally
shooting Charles Campbell. At trial, the defendant had proftered a justification defense,



contending that he shot Campbell as Campbell was about to strike the defendant's father,
Richard B. DiGuglielmo (heremafter DiGuglielmo Sr.), with a baseball bat. In an order
entered September 18, 2008, the County Court, after a hearing, among other things,
granted that branch of the defendant's motion which was to vacate his conviction on three
grounds: (1) pursuant to CPL 440.10 (1) (h), as unconstitutionally obtained with
msufficient evidence of depraved mndifference; (2) pursuant to CPL 440.10 (1) (g) on the
ground that there was newly discovered evidence which was of such character as to create
a probability of a verdict more favorable to the defendant if it had been received at trial;
and (3) pursuant to CPL 440.10 (1) (f) and (h) on the ground that the prosecution violated
its duty to disclose exculpatory material consisting of the same newly discovered evidence
(see People v DiGuglielmo, 21 Misc 3d 1103[A], 2008 NY Slip Op 51938[U] [2008]). We
reverse the order insofar as appealed from by the People and reinstate the judgment of

conviction.

The Trial

The fatal shooting occurred on October 3, 1996 in the parking lot of the Venice Deli
in Dobbs Ferry (hereinafter the Deli), a business owned by the defendant's parents. More
than a dozen witnesses observed part or all of the events leading to the shooting.
According to the trial testimony, Campbell became angered when DiGuglielmo Sr. applied
a sticker to his Corvette, which Campbell had parked in a space reserved for Deli patrons,
while he patronized a business across the street. A fight erupted, during which the
defendant, DiGuglieclmo Sr., and Robert Errico, the defendant's brother-in-law, beat
Campbell to the ground, punching him repeatedly with fists and a cell phone before
allowing him to get up. The defendant and Errico then headed back toward the Deli as
Campbell walked to his Corvette; [*2]|DiGuglielmo Sr. followed Campbell, apparently
attempting to return Campbell's shirt, which had come off in the melee. Campbell then
opened the hatch of the Corvette, pulled out a baseball bat, and suddenly swung it, striking
DiGuglielmo Sr. in the knee. Just before the strike, two witnesses had the impression that
Campbell was about to swing at the level of DiGuglielmo Sr.'s shoulder or head.

At that point, several witnesses observed Campbell backing up as DiGuglielmo Sr.
and Errico pursued him, apparently trying{**75 AD3d at 209} to take the bat away, while






